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 Form Administration & Project Information
◦ Jon Barber

 ROW and Property
◦ Caitlin Fitzpatrick

 Water & Ecological
◦ Ryan Walkowiak

 Human & Social
◦ Shannon Sjolie

 Other Impacts, Indirect & Cumulative,
Mitigation, Attachments
◦ Carmen Pellish



Project Selection
Opening Page



 Selecting “Paragraph” and “Activity” demonstrates 
the project’s suitability as a CE in accordance with 
23 CFR 771.117. 



General
Project Description
Purpose and Need



 Selecting “Appendix” and “Paragraph” 
demonstrates the project’s CE level in accordance 
with the 2015 Programmatic Agreement. 



 Appendix A and B (Level 1 and 2 CE) in the 2015 
PA correspond to the CFR’s (c) listed activities. 

 Appendix C (Level 3 CE) in the 2015 PA 
corresponds to the CFR’s (d) listed activities. 

23 CFR 
771.117

(a) (b) (c)

Appendix 
A

Level 1 CE

Appendix 
B

Level 2 CE

(d)

Appendix 
C

Level 3 CE

(e) (f) (g)



 Per the 2015 PA, the CE Level is additionally 
defined by the exceedance of thresholds.

 The “Recommended CE Level” is auto-populated 
by the thresholds that are exceeded throughout 
the Smart Form. 

 Thresholds are defined in the 2015 PA.

Level 1 Level 2 Level 3

Level 1 
Thresholds

Level 2 
Thresholds



NO DOWNGRADING FOR 
YOU!

 The “Override CE Level” 
allows the form user to 
change the CE Level from 
the recommended. 

 Downgrading will require 
NDOR Manager approval. 
◦ Explain in form why 

proposing a downgrade of 
CE Level. 



 Location and Study Area
◦ Give a brief description of location
◦ Include a brief description of the environmental study area; 

established based on the area potentially impacted by the 
project. 

 STIP - Estimated Costs
◦ Obtained from NDOR STIP website
◦ Provide the date of the most recently approved STIP

 Subsequent Phase
◦ Subsequent funded project phase as provided by Program 

Management shown in the fiscally constrained TIP/STIP.
If the action qualifies as a (c)(23), identify Federal 
Portion



 Project Description
◦ Obtained from Design or Design Consultant

 Purpose and Need
◦ Clearly identify and describe the underlying 

problem or deficiency
◦ Required for:
 Level 3 projects
 Projects that require a Nationwide Permit 23
 Projects that require Section 4(f) Programmatic 

Evaluations





ROW & Easements



 Find ROW amounts: 
◦ Temporary amounts 
◦ Permanent amounts

 Are there any temporary or permanent 
easements?  
◦ How many acres?

 Are there any relocations anticipated? 



 Can be temporary or permanent easements, 
or ROW 

 Examples include: 
◦ Any new or temporary acquired land for 

construction purposes
◦ Construction easements
◦ Utility relocations
◦ Trails  





Section 4(f)



 Section 4(f) properties are:  planned or 
existing publicly owned parks; public 
recreation areas; wildlife and waterfowl 
refuges; or any significant historic sites 
(including historic bridges eligible for listing 
on the National Register of Historic Places) 
officially designated as such by a Federal, 
State or Local agency 



 A use of Section 4(f) Resources occurs:

◦ When land is permanently incorporated into a 
transportation facility

◦ When there is a temporary occupancy of land that is 
adverse in terms of the statutes preservation 
purpose

◦ When there is constructive use of a Section 4(f) 
property



 Is the 4(f) Initial Assessment Completed?

 If a 4(f) Property is present, is the proper 
coordination complete? 
◦ Has the letter from the Official with Jurisdiction 

been obtained?
◦ Has the de minimis or Exception form been 

approved by NDOR & FHWA?



 If Section 4(f) coordination is 
needed, it now exceeds a Level 1 

Threshold and would require, at the 
least, Level 2 or even Level 3 

Documentation









Section 6(f)



 The Land and Water Conservation Fund 
(LWCF) is a Federal program to conserve 
irreplaceable lands and to improve outdoor 
recreation opportunities throughout the 
nation.

 Section 6(f) of the LWCF contains strong 
provisions to protect Federal investments and 
the quality of its financially-assisted 
resources. 



 If there are no Section 4(f) 
Resources within the study area, 

then a search for Section 6(f) 
resources is not necessary. 

 The Nebraska Game & Parks 
Commission can assist in 

determining if LWCF’s were used 
on a given property.





Non-Threshold Impacts 



 Review sections that 
are not identified 
within the 
Programmatic 
Agreement, but were 
important to analyze 
per project. 



 The NEPA practitioner must check land 
ownership, to determine whether or not the 

project occurs on, or directly adjacent to 
federal or tribal lands. 



 Examples of Federal 
Lands in Nebraska: 

◦ Halsey National Forest

◦ Offutt AFB

◦ Valentine National Wildlife 
Refuge

 Examples of Federally 
Recognized Tribal Land 
in Nebraska:

◦ Winnebago Tribe of 
Nebraska

◦ Omaha Tribe of Nebraska

◦ Santee Sioux Nation





 If any federal funds are used to relocate 
utilities, or if the project contractor will be 
responsible for utility relocation, the 
relocation is considered a Federal Action and 
is subject to NEPA. 





 After NEPA, if a determination is made that 
the project contractor will relocate utilities, or 
that federal funds will be used for utility 
relocation, the practitioner shall coordinate 
with appropriate NDOR resource specialists 
and initiate a re-evaluation of the CE 
Determination. 



Question 4.3 and 4.4 MUST be 
answered for all Level 2 and Level 
3 CE Documentation 



 If the project will construct a new trail on 
ROW that was not previously designated for 
trail use, coordination with adjacent 
landowners is required. 

 Sarah Kugler, NDOR’s Public Involvement 
Specialist, should be contacted to determine 
proper outreach methodology.





 If ROW is being taken and there is the 
potential to convert prime or unique farmland 
to non-farmland use, a NRCS-CPA-106 form 
and checklist must be completed.











- Historic Properties
- HazMat

- Traffic Noise 
- Air Quality
- Roadway 

- Traffic Disruption
- Access Disruption  

- Environmental Justice
- Public Involvement



The Section 106 Programmatic Agreement (PA) 
procedures and associated tools will be used for 
Section 106 compliance for all projects. 

- Level 1 must be either a “No Potential to Cause 
Effects” or “No Historic Properties Affected” 
determination

- Level 2 cannot result in an “Adverse Effect” to any 
historic property (No Adverse Effect)

- An “Adverse Effect” elevates the project to a Level 3 
or higher



Historic Properties 
Flowchart















Level 1 Actions - low potential

Level 2 Actions - more than a low potential

Level 3 Actions - high potential



Hazardous Materials 
Flowchart





Not a Type 1 – Can be either Level 1 or 2

Type 1- Level 3

**The NDOR Noise Specialist will indicate in the DR-53 if a 
noise analysis is required**



Traffic Noise 
Flowchart





• For Level 1 and Level 2 Actions, the project 
cannot:
• Increase capacity in exceedance of 100,000 vehicles per 

day (vpd) in the 20th year following the project 
construction

• Result in high potential for Mobile Source Air Toxics 
(MSAT) effects (MSAT Level 3), or 

• Be considered Regionally Significant within a designated 
non-attainment area

• If the project will exceed the above-mentioned 
thresholds, the project must be processed as a 
Level 3 CE or higher



Air Quality 
Flowchart

**For more information on MSAT Level 
3, please reference Section 13 in the 
guidance for completing the Nebraska 
Categorical Exclusion Determination 
Form**



Level 1 & 2 actions cannot add through-lane capacity 
which is defined by: 

“Right turn lanes and auxiliary lanes less than a mile 
in length, or center turn lanes (regardless of length) 
are not considered capacity-adding activities.” 

- Exceeding this would elevate CE to Level 3 or higher



Roadway & Traffic Disruption Flowchart



Roadway & Traffic Disruption Flowchart



Category Level 1 Criteria Level 1 Threshold Limit Level 2 Criteria Level 2 Threshold Limit Level 3 or Above (EA/EIS) Criteria

Traffic Disruption

Minor traffic disruptions including 
temporary road, detour or ramp 
closures  less than 30 working 

days
Minor traffic disruptions  

greater than 30 working days

Minor traffic 
disruptions greater 
than 30 working days 
AND less than 135 

working days

Major traffic disruptions 
including temporary 
road, detour or ramp 
closures  greater than 
135 working days

Major traffic disruptions greater 
than 135 working days

Out‐of‐direction travel is less 
than 5 miles in urban areas or 25 
miles in rural areas, no effect on 
businesses, no interference with 

local event or festival, no 
environmental consequence of 

disruption

Out‐of‐direction travel is 
greater than 5 miles in 
urban areas or 25 miles 
in rural areas, impacts to 
businesses,  interference 
with local events or 
festivals, additional 
environmental 
consequences of 

disruption 

Out‐of‐direction travel is greater 
than 5 miles in urban areas or 25 
miles in rural areas, impacts to 

businesses,  interference with local 
events or festivals, additional 

environmental consequences of 
disruption 

- -



Access Disruption 
Flowchart



Category Level 1 Criteria Level 1 Threshold Limit Level 2 Criteria Level 2 Threshold Limit Level 3 or Above (EA/EIS) Criteria

Access Disruptions
Closure to residential properties less 

than than 5 days Closure exceeds 5 days

Closure to residential 
properties greater than 5 
days AND less than 10 days Closure exceeds 10 days

Closure to residential properties greater 
than 10 days

No closure of business access during 
operational hours or no access 

restrictions to emergency service 
facilities or providers

Closure of business access 
during operational hours or 

access restrictions to 
emergency service facilities 
or providers, changes to 

functional utility

Closure of business access during 
operational hours or access restrictions to 
emergency service facilities or providers,  
changes in access control that result in 

change to the functional utility of 
adjacent properties.



Level 1- no adverse effect

Level 2 - no potential for disproportionately 
high and adverse effect

Level 3 or higher - project results in the 
potential for disproportionately high and 
adverse effect



Environmental Justice 
Flowchart

Mitigating for impacts 
cannot lower document level 

from a 3.





NDOR has developed Public Involvement 
Procedures, which have been approved by 
FHWA.

Level 1 and 2 CE – no unresolved controversy 

Level 3 CE - involves unresolved controversy





Wild and Scenic/Nationwide Rivers Inventory
Floodplain/Floodway

Wetlands/Waters of the U.S.
Impaired Waters/MS4/NPDES

Threatened and Endangered Species



Wild and Scenic Rivers



 Wild and Scenic Rivers
◦ Segments of Niobrara and 

Missouri Rivers
◦ Found at Rivers.gov

 National Recreational Rivers
◦ A Subset of Wild and Scenic 

Rivers

 Nationwide Rivers Inventory
◦ 10 segments throughout 

Nebraska
◦ Found at National Park Service





 Projects within 0.25 miles of federally-listed rivers, 
or within a corridor of 1.5 miles up or downstream 
of their tributaries

◦ This has not changed from the old CE form

 Coordination with the Agency with Jurisdiction 
must be completed for projects crossing, or 
impacting federally-listed rivers





 B(26):  Modernization of a highway by resurfacing, 
restoration, rehabilitation, reconstruction, adding 
shoulders, or adding auxiliary lanes, if the project 
meets the constraints listed in 23 CFR 771.117(e).

 B(27):  Highway safety or traffic operations 
improvement projects, including the installation of 
ramp metering control devices and lighting, if the 
project meets the constraints listed in 23 CFR 
771.117(e).

 B(28):  Bridge rehabilitation, reconstruction, or 
replacement or the construction of grade separation to 
replace existing at-grade crossings if the project meets 
the constraints listed in 23 CFR 771.117(e).





 Fully describe what is going on:

◦ Water resource and its location along the project

◦ What work will be causing the impact?

◦ What is the extent of the impact?

◦ Who was the Agency with Jurisdiction? 

◦ When was the coordination completed?

◦ What was the outcome of the coordination?



 Include Wild & Scenic River 
commitments in this section

 Commitments will auto-populate in 
23.1







Floodplain / Floodway



 Floodplain
◦ Low-lying ground that is subject to flooding

 Floodway
◦ The channel of a river or other watercourse and the 

adjacent land areas that must be reserved in order 
to discharge the base flood, without cumulatively 
increasing the water surface elevation more than a 
designated height.





 Information will be provided by:

◦ Coordination with NDOR Roadway Hydraulics and 
Permits acquired by the Environmental Permits 
Unit (State projects) 

◦ The Local Public Agency’s Design Consultant will 
provide design and acquire permits for 
floodplains (Local Projects)

◦ A Floodplain Encroachment Memo is necessary 
when in a floodplain/floodway 



Encroachment
 Activity or construction within the floodplain/floodway

Functionally Dependent
 Bridge or culvert that is in place because of the 

floodplain/floodway 
◦ Typically not parallel encroachments

Open Space
 Land that does not directly touch a natural body of 

water
◦ E.g. Flood control detention ponds





 Fully describe what is going on:

◦ What is the resource?

◦ Where is the resource?

◦ Who has jurisdiction?

◦ What, if any, are the impacts?

◦ What coordination has taken place?

◦ Status of floodplain permit/application



 If a permit is required but not yet available

 Any other commitment(s) that result from 
coordination

 Commitments will auto-populate in 23.1



Wetlands and Waters of the 
U.S.



 Section 404 of the Clean Water Act and Nebraska State Title 
117:

◦ Wetlands, streams, lakes, etc.

 Information will be obtained from the Wetlands 
PQS Memo for State projects 

◦ Impacts, permits, mitigation, 
etc.



• Standardized 
memos will be 
provided for all 
future state 
projects.

• Memos will 
include all 
information 
needed to fill 
out Section 7 
and question 
20.2.



 Wetland and Channel Impacts

◦ Temporary Wetland/Channel

◦ Permanent Wetland/Channel

◦ Acres and/or linear feet of stream impacts

 Nationwide Permit (NWP) status and status of 
Preconstruction Notification (PCN) will be provided 
by the Wetlands PQS

◦ If the project doesn’t have wetland impacts it may still have 
channel impacts that would require a NWP





 Describe the channel and wetland type

 Impacts:  wetland acres, channel acres and linear 
feet

 Coordination that took place with Army Corps of 
Engineers and/or U. S. Coast Guard



 Include language from the PQS Memo 
commitments that result from coordination

 Commitments will auto-populate in 23.1





Impaired Waters, Section 402, 
and MS4



 Impaired Waters - Nebraska Department of 
Environmental Quality (NDEQ) 303(d) program

 Municipal Separate Storm Sewer System (MS4) 
Permit

 National Pollutant Discharge Elimination System 
(NPDES) Storm Water Permit

 Section 8 consists of non-threshold questions only



 Category 5 waters 
only

◦ NDEQ Water Quality 
Integrated Report



 Include MS4 highways 
outside of the city limits

 Communities can be 
found in the Drainage and 
Erosion Control Manual 
Appendix O

◦ Transportation.nebraska.gov



 Information can be obtained from NDOR’s 
Roadside Stabilization Unit, for State projects

◦ Storm Water Pollution Prevention Plans (SWPPP) 
are  required for 1 acre or greater, of ground 
disturbance

 Permits are typically not acquired until after 
approval of the CE document





 Impaired Waters
◦ What is the resource; what are the activities taking place at 

the water; what are the potential impacts; is coordination 
needed?

 MS4 Coordination
◦ Only required with MS4 Communities

 NPDES Permits
◦ Acres of disturbance (if available), Storm Water Permit 

status, coordination



 Add applicable standard commitments for 8.1-8.3

◦ E.g. “There are Category 5 impaired waters in the project study 
area; Best Management Practices shall be reviewed and developed 
as necessary during the erosion control review process.   If 
mitigation is required for impaired waters, it shall be captured in 
the project’s erosion control plan sheets and special provisions. 
(NDOR Roadside Stabilization Unit)”

 Commitments that result from coordination

 Commitments will auto-populate in 23.1



Threatened and Endangered 
Species



 Endangered Species Act (Section 7)
◦ State and Federally listed species and their critical 

habitat

◦ Information provided in a memo by NDOR 
Threatened and Endangered Species Professionally 
Qualified Staff (PQS)



 Standardized 
memos will be 
provided for all 
future state 
projects

 Memo will 
include all 
information 
needed to fill 
out Section 9



 A determination of “No Effect” and “May Affect” can be 
Level 1, Only if no further coordination with wildlife 
agencies is required

 Find the determination on the T&E Memo provided by 
NDOR PQS

 Unique Conservation Conditions would be project 
specific
◦ E.g. Salt Creek Tiger Beetle, Salt Creek Tiger Beetle Critical Habitat and 

Saltwort:
 Double layers of erosion control silt fencing will be installed at MM 398.39 

surrounding any area of soil disturbance to ensure no sediment enters 
adjacent saline wetlands during construction. (Environmental, Design)

 Conservation Conditions are provided by NDOR PQS and 
wildlife agencies



 All NDOR projects that have gone through an 
environmental review will comply with Migratory 
Bird Treaty Act via the NDOR Avian Protection Plan

 Will need information from Wetlands PQS to 
complete coordination with the US Fish and Wildlife 
Service (FWS)

◦ A Section 404 Individual Permit requires coordination with 
the FWS, under the Fish and Wildlife Coordination Act





 Determination of Effect to T&E Species

 Species/critical habitats effected

 Describe coordination that took place

 Date of FHWA approval if applicable



 Include all Conservation Conditions provided by the 
NDOR PQS

 Be sure not to miss the unique conservation 
commitments

 Commitments will auto-populate in 23.1











Section 20-Contract Provisions

Section 22-Additional Comments



 20.1 Wellhead Protection Areas

◦ NDEQ Interactive Map: 
http://deqims2.deq.state.ne.us/deqflex/DEQ.html



 20.2 General Conditions for Nationwide 
Permits



 20.3 Federal Aviation Administration (FAA) 
Form 7460-1
◦ Is there an airport within 2 miles?



 20.4 General Conservation Conditions from 
the Matrix PA
◦ Example:









Section 21



 Are caused by the action and are later in time or farther 
removed in distance, but are still reasonably foreseeable. 
Indirect effects may include growth inducing effects and other 
effects related to induced changes in the pattern of land use, 
population density or growth rate, and related effects on air 
and water and other natural systems, including ecosystems. 
(40 CFR § 1508.8)



 The impact on the environment, which results from the 
incremental impact of the action when added to other past, 
present, and reasonably foreseeable future actions regardless 
of what agency (Federal or non-Federal) or person undertakes 
such other actions. Cumulative impacts can result from 
individually minor but collectively significant actions taking 
place over a period of time. (40 CFR § 1508.7)



 Sources of information that may be used to determine 
past, present or reasonably foreseeable actions in 
Nebraska may include, but are not limited to: 

◦ Long Range Transportation Plans, STIP, TIPs (in MPO areas) 

◦ Platted developments 

◦ Local or regional comprehensive land use plans 

◦ Federal Land Management Plans (if within or adjacent to federal 
lands) 

◦ Species Recovery Plans 

◦ Nebraska Historical Society publications 
(http://nlc1.nlc.state.ne.us/docs/pilot/pubs/historical.html) 



Section 23



 Answers:
◦ Who
◦ What
◦ Where
◦ When

 Section 4(f) 
 Section 6(f) 
 Utilities
 Wild and Scenic/National Recreational 

Rivers
 Floodplain/Floodway
 Wetlands/ WOUS 
 Impaired Waters
 MS4
 NPDES/SWPPP
 Threatened and Endangered Species
 Historic Properties
 Hazardous Materials
 Traffic Noise
 Air Quality
 Traffic Management (Traffic and Access 

Disruption)
 Environmental Justice
 Public Involvement/LEP
 Wellhead Protection
 Federal Aviation Administration
 Borrow Commitment



‣ Section 4(f) and 6(f)
‣ Wild and Scenic 

Rivers/NRI
‣ Wetlands
‣ Threatened and 

Endangered Species
‣ Historic Properties
‣ Hazardous Materials
‣ Noise
‣ Air Quality
‣ Civil Rights



‣ Utilities
‣ Floodplain/Floodways
‣ Impaired Waters
‣ MS4
‣ NDPES/SWPPP
‣ Traffic Disruption
‣ Access Disruption
‣ Wellhead Protection
‣ Airports
‣ Public Involvement





 Project Maps (project location)

 Section 4(f) Initial Assessment

 NDOR Wetland Memo and wetland location maps

 NDOR Threatened and Endangered Species PQS Memo

 Section 106 PQS Memo

 Hazardous Materials PQS Memo

 Traffic Noise and Air Quality Memo or approved DR-53

 Civil Rights Analysis Memo or approved DR-53

 Public Involvement Memo or approved DR-53



 Project Maps (detour routes, Section 4(f), wellhead, etc.)

 Section 4(f) Exceptions, de minimis, etc.

 Section 6(f) Documentation

 Wild and Scenic/National Recreational Rivers Documentation

 Floodplain Permits (or Certifications) and FIRM Maps

 Wetland location maps

 T&E Agency Coordination Memos

 SHPO, THPO, and CLG Coordination

 Other items that do not fit in a specified section




