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CONSULTANT NAME
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CONTROL NO. 00703D

EMBEDDED CONSULTANT SERVICES

THIS AGREEMENT, is made and entered into by and between the Nebraska
Department of Roads ("State"), and Consultant Name ("Consultant”), and collectively referred to

as the “Parties”.
WITNESSETH

WHEREAS, the State desires to engage the Consultant to assist the State in the
Environmental Section of the Planning and Project Development Division, by providing one of
Consultant’s full-time employees to render on-going services specifically set forth in this

Agreement, in an office space to be provided by the State, and
WHEREAS, the Consultant is qualified to do business in Nebraska, and

WHEREAS, Consultant is willing to provide (2), one of its employees, hereinafter
referred to as "Consultant's Employee", to perform services in accordance with the terms of this

Agreement, and

NOW THEREFORE, in consideration of these facts, the parties hereto agree as follows:

SECTION 1. DEFINITIONS
Wherever in this agreement the following terms are used, they will have the following

meaning:

"CONSULTANT" means the firm of (1) and any employees thereof, whose business and
mailing address is (3), and

“CONSULTANT'S EMPLOYEE" means the employee of the Consultant who has been
selected by the Consultant and the State to provide services to the State under this Agreement.

In the case of the award of this Agreement to an individual or sole proprietor, the “Consultant”
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PROFESSIONAL SERVICES AGREEMENT FOR EMBEDDED CONSULTANTS

and the “Consultant’s Employee” are one in the same person. It is expressly understood that
Consultant's Employee will always be interpreted to mean the employee of the Consultant, for
all intents and purposes; Consultant's Employee will not be considered an employee of the
State for any purpose.

"STATE" means the Nebraska Department of Roads in Lincoln, Nebraska, its Director,
and/or authorized representative(s).

“NDOR HEADQUARTERS” means the Nebraska Department of Roads Central
Complex, 1500 Highway 2, Lincoln, Nebraska.

“THE PARTIES” mean the signatories to this Agreement; the State and the Consultant.

To "ABANDON" the work means that the State has determined that conditions or
intentions as originally existed have changed and that the work as contemplated herein is to be
renounced and deserted for as long in the future as can be foreseen.

To "SUSPEND" the work means that the State has determined that progress is not
sufficient, or that the conditions or intentions as originally existed have changed, or the work
completed or submitted is unsatisfactory, and that the work as contemplated herein should be
stopped on a temporary basis. This cessation will prevail until the State determines to abandon
or terminate the work or to reinstate it under the conditions as defined in this agreement.

To "TERMINATE" or the "TERMINATION" of this agreement is the cessation or quitting
of this agreement based upon action or failure of action on the part of the Consultant as defined
herein and as determined by the State.

“AGREEMENT”, as referenced herein, means this document, in its entirety, including all

exhibits and attachments.

SECTION 2. SCOPE OF SERVICES AND PERSONNEL

The Consultant will provide its employee, (2), hereinafter referred to as “Consultant’s

Employee”, to perform the work required by this agreement as outlined below. If the identified
Consultant’'s Employee quits or is terminated from the Consultant’s employment, NDOR
reserves the right to either utilize another qualified employee from the Consultant at a labor rate
to be negotiated by the parties, or to terminate this Agreement in accordance with the
termination provision set forth more specifically below.

The Consultant’s Employee will perform the necessary tasks to assist NDOR staff in
(ADD SCOPE OF SERVICES HERE)
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Consultant's Employee to be present at NDOR Headquarters or assisting NDOR staff in
the field a minimum of 40 hours per week to perform services as defined by this Agreement.
Additional performance of contracted services by Consultant’'s Employee beyond 40 hours per
week will require the advance written approval by the State. Consultant’s Employee will follow
the Consultant’s holiday, vacation and/or sick leave policies, copies of which are attached
hereto as Exhibit “A” and incorporated herein by this reference; as a courtesy, the Consultant
will notify the State when Consultant's Employee’s will not be available to perform services at
the State due to approved leave status. Consultant's Employee will perform Services at times
that coincide with NDOR'’s regular business hours, and work shall not be performed on holidays
observed by the State, unless otherwise specifically agreed upon in advance between the

parties. Holidays currently observed by the State include:

January 1st New Year's Day

Third Monday of January Martin Luther King, Jr. Day
Third Monday in February President’s Day

Last Friday in April Arbor Day

Last Monday in May Memorial Day

July 4th Independence Day

First Monday in September Labor Day

November 11th Veterans’ Day

Fourth Thursday and Friday in November Thanksgiving Holiday
December 25th Christmas Day

The Consultant shall be solely responsible for providing Consultant’'s Employee with
effective and reliable transportation as is reasonable and necessary to carry out the terms of
this Agreement when it is necessary for Consultant’s Employee to drive to a project work site.
Consultant's Employee may ride along with NDOR staff in state vehicles when practical, and
may occasionally, and on a limited basis, be authorized by the State to share driving
responsibilities of state vehicles when traveling with NDOR employees on trips requiring several
hours travel time, under the following conditions:

1. The “State of Nebraska — Motor Vehicle Insurance Policy”, as periodically reviewed
and renewed, continues to provide coverage for contracted individuals to use State
vehicles. Consultant may check the status of States insurance coverage by
requesting a copy of State’s automobile policy from State, and

2. The Consultant, by signing this agreement, certifies that NDOR has been named as
an additional insured on the Consultant’s vehicle liability policy, and said policy

provides coverage for Consultant’s Employee while driving the State’s vehicles.
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It is specifically agreed that “SECTION 12. RESPONSIBILITY FOR CLAIMS AND
LIABILITY”, set forth below, directly applies to Consultant and Consultant's Employees at all

times during the operation of State vehicles.

SECTION 3. WORK ELIGIBILITY STATUS (Embedded Consultant Agreements Only)

The Consultant -agrees to use a federal immigration verification system to determine the

work eligibility status of the Consultant's Employee who will be physically performing Agreement
services pursuant to the Agreement. The Consultant agrees to require any Subconsultants
utilized to perform work under this Agreement to use a federal immigration verification system to
determine the work eligibility status of Subconsultant Employees physically performing services
under this Agreement. A federal immigration verification system means the electronic
verification of the work authorization program authorized by the lllegal Immigration Reform and
Immigrant Responsibility Act of 1996, 8 U.S.C. 1324a, known as the E-Verify Program, or an
equivalent federal program designated by the United States Department of Homeland Security
or other federal agency authorized to verify the work eligibility status of a newly hired employee.

The undersigned duly authorized representative of the Consultant, by signing this
agreement, hereby attests to the truth of the following certifications, and agrees as follows:

Neb. Rev. Stat.§ 4-114. Consultant hereby certifies compliance with the provisions of Section 4-
114 and, further certifies registration with and use of a federal immigration verification system as
required by said statute to determine the work eligibility status of the Consultant's Employee
physically performing services under this Agreement within the State of Nebraska. Consultant
further certifies and agrees to require all Subconsultants, by formal agreement, to require the
same statutorily compliant registration and verification process of the Subconsultant’s
Employees.

If the Consultant/Consultant Employee is an individual or sole proprietorship, and thus
serving as the sole provider of services required by this Agreement, Consultant hereby certifies
compliance with Neb. Rev. Stat. 84-108, and certifies:

1. The Consultant will provide verification of completion of the United States Citizenship
Attestation form, available on the Department of Roads website at:

www.transportation.nebraska.gov/projdev/#save

2. If the Consultant indicates on such Attestation form that he or she is a qualified alien,
the Consultant will provide the US Citizenship and Immigration Services
documentation required to verify the Consultant’s lawful presence in the United

States using the Systematic Alien Verification for Entitlements (SAVE) Program.
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3. The Consultant understands and agrees that lawful presence in the United States is
required and the Consultant may be disqualified or the Agreement terminated if such

lawful presence cannot be verified as required by State and Federal Law.

SECTION 4. TERM OF THE AGREEMENT

This agreement becomes effective upon proper execution and will end upon: (1) the
waiver of an audit review or (2) the final completion of an audit review by the State or its
authorized representative, and the resolution of all issues identified in the audit report. At the
sole discretion of the State, the term of the agreement may be extended by supplemental
agreement, for up to (XX) additional one year terms. The Parties agree that the hourly rate for
the Consultant's Employee and for the maximum annual payment for any additional terms will
be subject to re-negotiation. Mid-year increases must be preapproved by the State and shall not
exceed 4%.

Commencing (8) and continuing until (9), unless otherwise specifically agreed upon by
the parties hereto, the Consultant's Employee will be provided a dedicated work area within
NDOR Headquarters to perform the services contemplated by this agreement. No costs under
this agreement will be allowed prior to (8) or after (9), unless otherwise specifically agreed upon

by the parties.

SECTION 5. FEES AND PAYMENTS

A. The State will pay Consultant at a rate of $<rate as calculated> per hour for Consultant's

Employee's services, for up to 40 hours of Services per week. (NOTE: make sure the
negotiated rate is documented in the file). Any preapproved overtime hours (greater than
40 hours per week) will be paid at the Consultant's Employee’s actual premium rate but
no greater than $<rate as calculated>. The State will pay Consultant for the State work
related direct non-labor costs of Consultant's Employee to the extent provided below.
The State will also pay for up to twenty-four (24) hours of an administrative staff for
invoicing services. The administrative staff’s billable rate $<rate as calculated>. The
maximum amount to be paid by the State under this agreement, including direct labor
and direct non-labor costs is $???. Consultant's compensation shall not exceed this
maximum without prior written approval of the State.

B. The Consultant will not submit invoices for work by Consultant's Employee performed for
any day that is observed by the State as a holiday or for Consultant Employee's personal

time off (vacation, sick leave, or other, as defined in Exhibit “A”).
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C.

Direct Non-Labor Costs charges in this category include actual allowable expenses for

Consultant's Employee away from NDOR Headquarters, and such other similar items.

Request for reimbursable costs must be made on receipted invoices. The following

expenses will be reimbursed at actual costs, not to exceed the rates as shown below:

(1)

(2)

(3)

TRANSPORTATION - The reimbursement for vehicle mileage associated with

the use of company owned vehicles shall be the prevailing standard rate as

established by the Internal Revenue Service (IRS) through its Revenue

Procedures. Reimbursement for mileage associated with the use of a privately

owned vehicle (POV), is limited to the lesser of:

a) The mileage rate which the Consultant reimbursed to the person who
submitted the claim for POV use, or

b) The prevailing standard rate as established by the IRS.

LODGING — The reimbursement for lodging rates will be limited to the prevailing

standard rate as indicated on the U.S. General Services Administration’s (GSA)

website at http://www.gsa.gov/portal/cateqory/100120. Consultant shall give

State the benefit of all lodging discounts. Receipts must be submitted with
invoices.
MEALS - The reimbursement for meal and lodging rates shall be the prevailing
standard rate as indicated on the GSA website noted above. Expenses for
alcoholic beverages are not allowed. Consultant shall give State the benefit of all
meal discounts.
€) For the Consultant’'s Employee to be eligible for the meal allowance, the
following criteria must be met.
Breakfast:

0] Must to depart at or before 6:30 a.m., or
(i) Must be on overnight travel.
Lunch:

(1) Must be on overnight travel. No reimbursement for same
day travel.
(i) Must be required to leave for overnight travel at or before
11:00 a.m., or
(iii) Must return from overnight travel at or after 2:00 p.m.
Dinner:

0] Must return from overnight travel or work location at or
after 7:00 p.m., or
(i) Must be on overnight travel.
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(b)

Meals are not eligible for reimbursement if the Consultant's Employee

eats within 20 miles of Lincoln, Nebraska.

(© Meal receipts must itemize all food and drink purchased. A credit card
receipt alone is not sufficient documentation.
(iv) Reimbursement for meal gratuities/tips will be whatever is usual, or
customary, but will not exceed 20 percent.
D. The Consultant shall submit invoices to the State at a minimum of monthly intervals.

Each monthly invoice must show hours up to and in excess of the 40 approved hours

per week, at the applicable rates, plus direct non-labors costs for work performed by

Consultant's Employee under this agreement. Direct non-labor costs must be itemized

and must include a complete description of each item billed. State law may prohibit the

payment of an invoice that includes charges for services rendered more than two (2)

years prior to State’s receipt of the invoice.

1) The first page of an invoice must have an invoice number, invoice date, and an

invoicing period (beginning date and ending date of services.

2) The invoices must identify each employee by name and classification, the hours

worked, and the specific rate of compensation for each employee.

3) Direct non-labor expenses:

Project No. ST14(5099)
Control No. 00703D

Direct non-labor expenses, other than travel-related expenses, must be
itemized and provide a complete description of each item billed with
supporting receipts or invoices.

Travel-related expenses must be summarized and submitted on DR Form
163 (see below). Supporting receipts, except meal receipts, must be
submitted with DR Form 163 when invoicing for these expenses. All
supporting receipts, including meal receipts, must be kept as required in
Section 16. CONSULTANT COST RECORD RETENTION. State may
request submittal of meal receipts for auditing purposes during invoicing.
Consultant shall maintain all books, documents, papers, detailed receipts,
accounting records, and other evidence pertaining to costs incurred and
shall make such material available for examination at its office at all
reasonable times during the agreement period and for three (3) years
from the date of project closeout by the State. Such materials must be

available for inspection by the State, FHWA, or any authorized
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representative of the federal government, and when requested,
Consultant shall furnish copies.

E. The State will make every effort to pay the Consultant within 30 days of receipt of the
Consultant's invoices. The acceptance by the Consultant of the final payment will
constitute and operate as a release to the State for all claims and liability to the
Consultant, its representatives, and assigns, for any and all things done, furnished, or
relating to the services rendered by or in connection with this agreement or any part

thereof.

SECTION 6. REVIEW OF PERFORMANCE

The State will review the Consultant’s performance of Agreement terms a minimum of

one (1) time a year; additional reviews may occur as deemed necessary by the State. The State
will notify the Consultant of issues regarding the performance of the Agreement, and the
Consultant will make every reasonable effort to resolve performance issues identified by the
State.

SECTION 7. SUSPENSION, ABANDONMENT AND TERMINATION (Embedded Consultant)

The State reserves the right to suspend or abandon the work, or terminate the

agreement at any time and such action on its part will in no event be deemed a breach of
agreement. The State will give the Consultant six weeks written notice of such suspension,
abandonment, or termination. If the State suspends or abandons the work, or terminates the
agreement as presently outlined in this Agreement, the Consultant will be compensated for work
completed and expenses incurred by Consultant's Employee, provided however, that in case of
suspension, abandonment, or termination for breach of this agreement or for tender of improper
work, the State may suspend payments, pending the Consultant's Employee's compliance with

the provisions of this agreement at Consultant's sole cost.

SECTION 8. WORK PRODUCT AND OWNERSHIP OF DOCUMENTS

All work product of Consultant's Employee, including but not limited to, reports,

documents, correspondence, notes, surveys, plans, specifications, maps, computations, charts,
electronic data, and other project data prepared or obtained under the terms of this agreement,
becomes the property of the State, and shall be retained by the State without any residual right

to the same by the Consultant or Consultant's Employee.

SECTION 9. USE AND/OR RELEASE OF PRIVILEGED OR CONFIDENTIAL INFORMATION
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Certain information provided by the State to the Consultant's Employee is confidential
information contained within privileged documents protected by 23 U.S.C. 8409. "Confidential
information" means any information that is protected from disclosure pursuant to state and
federal law and includes, but is not limited to, accident summary information, certain accident
reports, diagnostic evaluations, bridge inspection reports, and any other documentation or
information that corresponds with said evaluations or reports, and any other information
protected by 23 U.S.C. 8409. "Privileged information” means any information pertaining to any
file or project maintained by the State that is privileged and protected from disclosure, pursuant
to appropriate state and federal law, including any document containing attorney-client
communications between the State and the Legal Division.

The sharing of confidential and/or privileged information may be required to allow the
Consultant's Employee to adequately perform services contemplated by this Agreement. The
Consultant's and Consultant's Employee agrees to only utilize confidential and/or privileged
information for the purpose of performing services contemplated by this Agreement. Neither the
Consultant, nor the Consultant's Employee shall reveal, disseminate, or provide copies of any
document that is confidential and/or privileged to any other individual or entity not a party to this
Agreement. The State agrees that any information or documentation considered to be privileged

and/or confidential that is provided to Consultant's Employee will be marked as follows:

"CONFIDENTIAL INFORMATION: Federal Law, 23 U.S.C 8409, prohibits the
production of this document or its contents in discovery or its use in evidence in a State
or Federal Court. The State of Nebraska has not waived any privilege it may assert as
provided by that law through the dissemination of this document and has not authorized
further distribution of this document or its contents to anyone other than the original
recipient,” OR “ATTORNEY/CLIENT PRIVILEGE".

The Consultant's Employee agrees to obtain the written approval of the State prior to the
dissemination of any privileged and/or confidential information, and to seek clarification from the
State if there are any questions about the dissemination of such information. The Consultant
and the State agree that any unauthorized dissemination of any privileged and/or confidential
information by the Consultant or Consultant’s Employee will create liability on the part of the
Consultant to the State for any damages that may occur as a result of the unauthorized
dissemination. The Consultant agrees to hold harmless, indemnify, and release the State for
any liability that may ensue against the State for any unauthorized dissemination of any
privileged or confidential information on the part of the Consultant and/or Consultant's
Employee.
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SECTION 10. GENERAL COMPLIANCE WITH LAWS

The Consultant hereby agrees to comply with all federal, state, and local laws and

ordinances applicable to the services to be performed pursuant to this Agreement.

SECTION 11. DISPUTES

Any dispute concerning a question of fact in connection with the work not disposed of by

this agreement will be referred for determination to the Director-State Engineer or a duly
authorized representative, whose decision in the matter will be final and conclusive on the
Parties to this agreement, using the process set out on Exhibit “B”, attached hereto and made a

part of the agreement.

SECTION 12. RESPONSIBILITY FOR CLAIMS AND LIABILITY

The Consultant shall for the life of this agreement, carry insurance covering any and all

work performed by Consultant’'s Employee in the performance of the terms of this Agreement;
insurance requirements are outlined in Exhibit "C", which is attached hereto, and incorporated
herein by this reference.

Consultant and Consultant’s Employee agree to hold harmless, indemnify and defend
the State against any and all claims, liability, loss, damage, or expense, including reasonable
attorney’s fees and expert fees, that the State may suffer due to the actions and/or activities of
or by the Consultant and/or Consultant's Employee relating to the performance of work specified

by this Agreement.

SECTION 13. CONFLICT OF INTEREST

The performance of work pursuant to this Agreement by the Consultant's Employee shall

not prohibit the Consultant from performing work on any other projects for the State. However,
the Consultant's Employee will not be responsible for reviewing any plans, specifications,
agreements, payment authorizations or other documents related to any other project where the
Consultant is performing work on behalf of the State. If a personal conflict of interest is
identified and recognized, the State will assist with mitigation of the conflict of interest, to the

extent possible, using existing practices typically utilized by the State to address such issues.

SECTION 14. FORBIDDING USE OF OUTSIDE AGENTS

The Consultant warrants that it has not employed or retained any company or person,

other than a bona fide employee working for the Consultant, to solicit or secure this agreement,

and that it has not paid or agreed to pay any company or person, other than a bona fide
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employee, any fee, commission, percentage, brokerage fee, gift, or any other consideration
contingent upon or resulting from the award or making of this agreement. For breach or violation
of this warranty, the State has the right to annul this agreement without liability or, in its
discretion, to deduct from the agreement price or consideration, or otherwise recover the full

amount of such fee, commission, percentage, brokerage fee, gift, or contingent fee.

SECTION 15. CONSULTANT'S EMPLOYMENT PRACTICES

The Consultant agrees to abide by all applicable state and federal laws governing the

employment of Consultant’'s Employee by the Consultant, including, but not limited to the
Nebraska Fair Employment Practices Act, the Fair Labor Standards Act, and the Americans with
Disabilities Act.

SECTION 16. SUBLETTING, ASSIGNMENT. OR TRANSFER

Any other subletting, assignment, or transfer of any professional services to be

performed by the Consultant or Consultant’s Employee is hereby prohibited unless otherwise

specifically agreed upon in writing by the State.

SECTION 17. SUCCESSORS AND ASSIGNS

This agreement is binding on successors and assigns of either party.

SECTION 18. CONSULTANT CERTIFICATIONS

A. The undersigned duly authorized representatives of the Consultant, by signing this

agreement, hereby swears, under the penalty of law, the truth of the following
certifications, and agrees as follows: | certify compliance with the provisions of Neb. Rev.
Stat.§ 81-1715(1), and, to the extent that this Agreement is an actual cost maximum-not-
to-exceed professional service Agreement, | hereby certify that wage rates and other
factual unit costs supporting the fees in this agreement are accurate, complete, and
current as of the date of this agreement. | agree that the original Agreement price and any
additions thereto shall be adjusted to exclude any significant sums by which the State
determines the Agreement price had been increased due to inaccurate, incomplete, or
noncurrent wage rates and other factual unit costs.

B. The undersigned duly authorized representative of the Consultant, by signing this
agreement, furthermore certify compliance with the provisions of Neb. Rev. Stat.§8§ 81-
1701 through 81-1721, and, except as noted below, neither | nor any person associated

with the firm in the capacity of owner, partner, director, officer, principal investor, project
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director, manager, auditor, or any position involving the administration of federal funds,
has:

1. Employed or retained for a commission, percentage, brokerage, contingent fee, or
other consideration, any firm or person (other than a bona fide employee working
solely for me or the above Consultant) to solicit or secure this agreement, or

2. Agreed, as an express or implied condition for obtaining this agreement, to employ
or retain the services of any firm or person in connection with carrying out this
agreement, or

3. Has paid, or agreed to pay, to any firm, organization or person (other than a bona
fide employee working solely for me or the above Consultant) any fee, contribution,
donation, or consideration of any kind for, or in connection with procuring or carrying

out this agreement, except as here expressly stated (if any).

SECTION 19. NEBRASKA DEPARTMENT OF ROADS CERTIFICATION
By signing this agreement, |, do hereby certify that, to the best of my knowledge, the

Consultant or its representative has not been required, directly or indirectly as an express or
implied condition in connection with obtaining or carrying out this agreement to:

(1) employ or retain, or agree to employ or retain, any firm or person, or

(2) pay or agree to pay to any firm, person, or organization, any fee, contribution,

donation, or consideration of any kind.

SECTION 20. ENTIRE AGREEMENT
This instrument embodies the entire agreement of the parties. There are no promises,

terms, conditions, or obligations other than contained herein, and this agreement supersedes all
previous communications, representations, or other agreements or Agreements, either oral or

written hereto.
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IN WITNESS WHEREOF, the Parties hereby execute this agreement pursuant to lawful
authority as of the date signed by each party. Further, the Parties, by signing this agreement,

attest and affirm the truth of each and every certification and representation set out herein.

USE FOR ELECTRONIC SIGNATURES

EXECUTED by the Consultant on:

CONSULTANT FIRM NAME
Consultant Signatory Name

Consultant Signatory Title

EXECUTED by the State on:

NEBRASKA DEPARTMENT OF ROADS
NDOR Signatory Name

NDOR Signatory Title
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